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principal case, even though technically the debt is not due, on the ground 
that equitable considerations require such off-sets. 



Bills and Notes — Transfer — Consideration — Pre-existing Indebt- 
edness. — Malone v. National Bank of Commerce of Kansas City, Mo., 
162 S. W. (Tex.), 369.— The Sheffield Gas Power Co. was indebted to 
appellee and indorsed over to appellee appellant's notes in part payment of 
the debt and was given credit for the amount by appellee. Held, that 
there was sufficient consideration to make appellee a bona fide holder for 
value. 

The rule of the law merchant was that one who took negotiable paper 
in discharge of a pre-existing debt was deemed a holder for value and in 
due course. Swift v. Tyson, 41 U. S., 1 ; May v. Quimby, 66 Ky., 96 ; 
Brown v. Leavitt, 31 N. Y., 113. A limitation was imposed in a few juris- 
dictions to the effect that one who took in part payment of a pre-existing 
debt was not deemed a bona fide holder for value. Lyon v. Fitch, 18 
N. Y. Supp., 867. It was also held that the discharge of the debt was 
essential, the taking as mere security did not constitute value. Bay v. Cod- 
dington, 5 Johns. Ch. (N. Y.), 54; Martin v. Banks, 94 Tenn., 176. But 
the better rule was that it made no difference whether note was taken as 
security or in discharge. Brooklyn City & N. R. Co. v. National Bank of 
Republic, 102 U. S. ,14. Art. Ill, sec. 51, of the Negotiable Instruments 
Law, under which the principal case is decided, says that "an antecedent 
or pre-existing debt constitutes value." Under this clause the decisions 
are almost uniform in holding not only the discharge of the debt to be 
value but also the taking as security. Williams v. Usher, 123 Ky.. 696; 
Brooks v. Sullivan, 129 N. C, 190. But New York would yet limit the 
holding of the principal case to a case of absolute discharge of the ante- 
cedent debt. Sutherland v. Mead, 80 N. Y. Supp., 504. 



Frauds, Statute of — Sale of Land. — Nichols v.: Burcham et al., 
143 N. W. (Mich.), 647. — Held, that a receipt given to the purchaser for 
a sum received on the purchase price of land, is not sufficient under the 
statute of frauds as a memorandum of the sale of land, where it did not 
fix a time for making payments. 

The fourth section of the English Statute of Frauds provides that no 
action shall be brought on the contracts enumerated, "unless the agree- 
ment * * * or some memorandum or note thereof shall be in writing." 
See 29 Car. II (1676), c. 3. Similar provisions are to be found in the 
statutes of the different states in this country. As to the memorandum 
required, the rule is that it need not formally recite its purpose as a note 
of the agreement. It is sufficient if it states the agreement with clear- 
ness. Davenport First Church v. Swanson, 100 111. App., 39; McManus v. 
Boston, 171 Mass., 152; Wade v. Curtiss, 96 Me., 309. So, a receipt for 
money paid may be a sufficient memorandum. Williams v. Norris, 95 
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U. S., 444; Evans v. Prothero, 1 De G., M. & G., 572. But it is the general 
rule that to satisfy the statute a memorandum must state the contract 
with such certainty that its essentials can be known from the note itself, or 
by a reference contained in it to some other writing, without recourse to 
parol proof. Oakman v. Rodgers, 120 Mass., 214; Gault v. Stormont, 51 
Mich., 636; Browne, Stat, of Fr. (5th ed.), sec. 371 a. The express stipu- 
lations of the oral contract must appear. Thus, the price agreed to be 
paid for the property must be stated, where the oral contract contained 
such a term. Grace v. Denison, 114 Mass., 16; McElroy v. Buck, 35 Mich., 
434; Williams v. N orris, supra. So, too, where credit is given, it must be 
set out, as it has been held to be an essential term of the contract of sale. 
Morton v. Dean, 13 Met. (Mass.), 385 ; Davis v. Shields, 26 Wend. (N. Y.), 
341. The memorandum need not state any time or place for the perform- 
ance of the contract, in the absence of such stipulation in the oral contract. 
Salmon Falls Mfg. Co. v. Goddard, 14 How. (U. S.), 446; Kriete v. Myer 
& Co., 61 Md., 558. It would seem from the above that the rule in the 
principal case is based on sound logic, for the purpose of the statute, viz., 
to prevent fraud and perjury, can best be accomplished when all the essen» 
tial terms of oral contract are stated in the written memorandum. That 
time of payment is such an essential term of a contract, see Nelson v. 
Shelby Mfg. & Impr. Co., 96 Ala., 515; Elliot v. Barrett, 144 Mass., 256; 
O'Donell v. Leeman, 43 Me., 158 ; Harvey v. Burhans, 91 Wis., 348. 



Insurance — Life Insurance — Conditions.— Edmonds v. Mutual Life 
Insurance Co., 144 N. W. (S. D.), 718. — The application for a life insur- 
ance policy provided that for the period of one year following the date of 
issue the insured should not engage in certain extra hazardous occupa- 
tions. The policy provided that it was free from restrictions after one 
year from date of issue. The insured engaged in a prohibited occupation 
before the expiration of one year. Held, such occupation did not wholly 
avoid the policy, but merely suspended it while the insured was engaged in 
the extra-hazardous occupation, or, if the prohibited occupation contin- 
ued, up to the time when by the terms of the policy the restriction was 
removed. 

Forfeitures of insurance policies are not favored and conditions which 
work forfeitures should be strictly construed against the party making 
them. May on Insurance (3rd ed.), sec. 367. They are enforced only 
when there is the clearest evidence that a forfeiture was meant by the 
stipulation of the parties. Helme v. Phila. Ins. Co., 61 Pa., 107; Phenix 
Ins. Co. v. Holcombe, 57 Neb., 622. A more liberal construction will be 
given in favor of the beneficiary with respect to conditions subsequent 
than to conditions precedent to the loss. Woodmen Accd. Ass'n v. Pratt, 
62 Neb., 673. If under all the circumstances the insured has exercised 
due diligence to comply with conditions subsequent and has not been neg- 
ligent, by the great weight of authority the policy continues in force and 
the insured or beneficiary may recover. Simmons v. Traveller's Ass'n, 
112 N. W. (Neb.), 365; Foster v. Fidelity & Casualty Co., 75 N, W. 



